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the state was prevented from collecting the additional taxes from the bank, 
the force and effect of the federal decree was not limited to what it would 
have been had it been rendered by a Kentucky state court, but went to the 
full limit which the United States rule allowed to the doctrine of res judicata 
in tax cases. 

Chief Justice Fuller, in an able dissenting opinion, which was concurred 
in by Justices Brewer, Brown and Peckham, takes issue with the majority 
of the court upon what the federal decree really did determine. His view is, 
and it is the view of the Kentucky Court of Appeals, that the United States 
Circuit Court did not find that there was an irrevocable contract between the 
bank and the state, but that the city, by reason of the unreversed decree of 
the Franklin Circuit Court, was estopped to show that there was none. 
Therefore, the scope of the federal decree was limited to the precise scope of 
the state law under which the Franklin Circuit Court rendered its decree. 
The state law limited the force of the Franklin decree to the taxes actually in 
controversy, and the force of the federal decree must therefore be limited to 
the taxes actually in controversy before the federal court. 

The converse of this question came before the United States Supreme 
Court in Union & Planters' Bank v. Memphis (1902), 189 U. S. 71. In 
that case the city of Memphis had assessed an ad valorem tax upon the Union 
& Planters' Bank for the year 1899, and the bank thereupon filed a bill in the 
United States Circuit Court to cancel the assessment, alleging in the bill a 
former adjudication as to the taxes of 1888, 1889, and 1890, in the state court, 
wherein the bank had been held exempt from such taxation. Under the 
Tennessee law a judgment respecting taxes for one year is not res judicata as 
to taxes for any other year, and the United States Supreme Court said: "As 
the judgment pleaded has no force or effect in the Tennessee state courts other 
than as a bar to the identical taxes litigated in the suit, the courts of the 
United States can accord it no greater efficacy." 

The question is a difficult one, but there is certainly much force in the 
position taken in the dissenting opinion. The immediate question of the 
scope of the estoppel was not a federal question, and the federal courts could 
have amply protected all the rights claimed under the constitution of the 
United States by allowing the federal decree to stand as an adjudication of the 
taxes actually in litigation and no others. In going further, and declaring it 
to be res judicata as to all taxes, the United States Supreme Court seems to 
have passed out of the realm of federal jurisdiction and beyond the scope of 
the original case, as it arose in the United States Circuit Court, and to have 
undertaken to impose upon the state courts of Kentucky the federal rule in 
respect to a question of general law. 



Power of the Court to Order a Physical Examination in Per- 
sonal Injury Cases. — A very able and interesting opinion upon the much 
mooted question of the power of the court to order a physical examination of 
the plaintiff in personal injury cases has been recently handed down by the 
Supreme Court of Texas. The defendant within proper time filed a motion 
requesting the trial court to appoint a committee of physicians, and to 
compel the plaintiff to submit to an examination by the physicians so 
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appointed. The trial court overruled the motion, and the Supreme Court holds 
the ruling correct. Before the trial the defendant made a proposition to the 
plaintiff that such committee of physicians be appointed by the court for the 
purpose of examining the injuries of the plaintiff, but the latter refused to 
permit such an examination. At the trial the attorney for the defendant asked 
the plaintiff whether the above proposition had been made to him, to which 
objection was made on the ground that the whole matter of the physical ex- 
amination had been ruled out by the court in denying the motion to compel an 
examination. The objection was sustained and the Supreme Court holds this 
ruling erroneous. Austin & N. W. Ry. Co. v. Cluck (1903), —Tex—, 77 S. 
W. Rep, 403. 

In deciding the first ruling to be correct the opinion declares that there is 
do authority in the constitution or the statues of Texas or in the common law 
which empowers a court to compel such an examination. The court then 
says: "It is better for the common good that courts should be restrained 
within prescribed limits than that judges should be invested with unlimited 
and irresponsible power over the person and property of the citizen." As to 
the claim that the court should order the examination "to administer exact 
justice between the parties" the court declares: "The common law and the 
statutes provide all the means which courts are authorized to use in the admin- 
istration of justice between parties, and no court has authority to originate 
and introduce a new process to enable parties to secure evidence in support of 
their cases. A court with power 'to make subservient to its order all persons 
and things that will afford the most reliable evidence' would be an anomaly in 
constitutional republican government." As to the practical working of an 
attempt thus to administer exact justice between the parties the court says: 

"Suppose A has instituted proceedings against B for damages on account 
of personal injuries inflicted by B ; the court . . orders the examination, 
takes forcible control of the person of the plaintiff, . . produces evidence, 
and at the trial a judgment is rendered against the defendant for damages. 
Whtn execution issues, the officer calls upon the defendant for satisfaction; 
but with a valuable diamond in his shirt front, and $10,000 in his pocket, the 
defendant defies the officer to make a levy. The court would have made the 
person of the plaintiff 'subservient to its order' to unable the defendant to 
have an examination of plaintiff's person, and to use private parts of it as 
evidence, but would, if called upon, enjoin the invasion of the person of 
defendant to satisfy its judgment." This argument seems conclusive as to 
the doctrine of "administering exact justice" where the laws thus protect the 
property upon the person against levy. Among the cases cited favoring the 
right asserted are the following: Lane v. Ry. Co., 21 Wash. 119, 46 L. R. A. 
153, 75 Am. St. Rep. 821; Waneck v. Winona, 78 Minn. 98, 46 L. R. A. 448, 
79 Am. St. Rep. 354; Graves v. Battle Creek, 95 Mich 266, 19 L. R. A. 
641, 35 Am. St. Rep. 561; South Bend v. Turner, 156 Ind. 418, 54 L. R. A. 
396,83 Am. St. Rep. 200. Among those cited as against the right are: 
Parker \. Enslow, 102 111. 272, 40 Am. Rep. 588; McQuigan v. Ry. Co. 129 
N. Y. 50, 14 L. R. A. 466, 26 Am. St. Rep. 507; Stack v. Ry. Co., 177 Mass. 
155, 52 Iv. R. A. 328, 83 Am. St. Rep. 269; Ry. Co. v.Botsford, 141 U. S. 250, 
11 Sup. Ct. Rep. 1000, 35 L. Ed. 734. See also Mich. Law. Rbv. Vol.1., pp. 
193, 277, 669; Vol. II., p. 321. 
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In holding that the refusal of the plaintiff to permit an examination should 
have been submitted to the jury, the court decided a question which has sel- 
dom been raised. Upon this point the court says: "The reason for refusing 
a physical examination of the plaintiff is not that the defendant is not entitled 
to have the benefit of the evidence, but because the court has no power to 
force the plaintiff to submit to such an examination. He has a right to sub- 
mit or refuse, but, in case he should refuse, the defendant is entitled to have 
that fact go to the jury to be considered by them in determining upon the 
credibility and sufficiency of the testimony upon which he seeks to recover." 
This seems clearly reasonable, and lessons the evil effect of an unreasonable 
refusal to permit an examination, by giving the jury the right to draw from 
the refusal any inferences or presumptions as to the reason for such refusal. 
But the direct authority is almost, if not wholly, wanting. The dictum in 
Justice Gray's opinion in Ry. Co. v Botsford, 141 U. S. 255, supra, sustains 
this reasoning, as does also the dictum in Kinneyv. Springfield, 35 Mo. App. 
97 However, there is probably no good reason for the application of a dif- 
ferent rule in these cases from that applied in other cases where the party 
declines to produce the best evidence in his power. 



The Porto Rican is Not an Alien.— Little by little the Porto Rican 
begins to find out where he stands and what he is. Not long ago his country 
was declared not to be a "foreign country," De Lima v. Bidwell, 182 U. S. 
1; his ships are "American," Huus v. N. Y. etc., Co., 182 U. S. 392; as 
artist, he is "American," 24 Ops. Atty. Gen. 40, as sailor, he appears to 
be "American," 23 Ops. Atty. Gen. 400; and now it has been decided that 
he is not an "alien." Gonzalez v. Williams (Jan. 4, 1904), 24 Sup. Ct. Rep. 
177. 

By the treaty of cession and subsequent acts of Congress, the inhabitants 
oi Porto Rico became "citizens of Porto Rico" whose allegiance is due to the 
United States; their civil rights and status are to be determined by Congress; 
officers are appointed for them; their laws are subject to a veto power by 
Congress ; Porto Rico is declared a judicial circuit of the United States. The 
petitioner, Gonzalez, a native Porto Rican, was detained at the port of New 
York by the immigration commissioner as an "alien immigrant," under 
authority of an act of Congress providing that "aliens shall be excluded" 
who are "likely to become a public charge," and directing a return to the 
country from which such alien came. The court held that Gonzalez should 
be discharged. Mr. Chief Justice Fcukr said: — 

"We think it clear that the act relates to foreigners as respects this coun- 
try, to persons owing allegiance to a foreign government, and citizens or"sub- 
jects thereof; and that citizens of Porto Rico, whose permanent allegiance 
is due to the United States; who live in the peace of the dominion of the 
United States ; the organic law of whose domicile was enacted by the United 
States, and is enforced through officials sworn to support the Constitution of 
the United States, — are not 'aliens,' and upon their arrival by water at the 
ports of our mainland, are not 'alien immigrants' within the intent and 
meaning of the act of 1891." 



